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 General Framework and Terminology
 State Law
 Federal Law

 Role of Board Members

 Importance of Good Governance

 Fiduciary Duties

 Conflicts of Interest

 Whistleblower Issues

Road Map:  What we will cover



 Fundamental rule is that individual Board members have little 
or no independent authority to do anything other than vote on 
matters before the Board, unless specifically authorized by 
action of the Board.

 Only the Board, operating consistent with its adopted 
procedures and law, can act on behalf of the entity.

Board acting as a Body 

Presenter
Presentation Notes
Can delegate governance to committees (with some exceptions)No delegation of fiduciary duties



To whom are Board members accountable?
 The entity itself-- it is a Board member’s responsibility to protect and 

advance the entity’s interests.

 The entire constituency served by the entity -- i.e., those to whom the 
entity’s purposes are directed, not just a particular subset of the 
constituency.

 Ultimately, the public at large and New York State.

Practical Considerations

Presenter
Presentation Notes
Constituency:  the community of Erie and Niagara counties, particularly low-income individuals, families, and communities in both Erie and Niagara Counties Purpose:  to mobilize its resources to combat poverty 



Role of the Board

The Board is the first and last line of defense 
against legal action and/or liability (before 
enforcement)

 Function served by good governance: 
 Safeguarding and preventing the misuse of assets; and 

 Ensuring that the entity is operated effectively and in furtherance of its 
appropriate purposes.

Presenter
Presentation Notes
First and last defense is the Board of DirectorsKey governance bodyResponsible for managing and overseeing affairs and activities of the organizationSafeguard nonprofit’s charitable assets Ensure the nonprofit is operated in furtherance of its charitable missionModeling a culture of compliance from the top down



Determine mission, strategies, and program priorities

Ensure compliance with applicable laws and regulations

Hire and supervise within limits

Represent the entity in the community

 “Time, Talent, Treasure”

Succession planning

Role of Board

Presenter
Presentation Notes
“Nose in, Hands out”



Three primary ingredients generally foster increased public trust 
in an organization and a greater willingness by the public to 
support that organization:

1. Effective Governance
2. Transparency
3. Accountability 

Effective Governance also provides protection from regulatory 
intrusion (e.g., IRS, State Attorney General, State Comptroller, etc.) and negative 
media attention.

Why is Good Governance Important?

Presenter
Presentation Notes
Nonprofits have no owners or stockholders to which the directors are accountableThe Board’s goal should be to instill and maintain public trust in the nonprofitPeople trust nonprofits more than they do government,More than private businessAnd more than the legal profession (but that’s another discussion for another day!)



Governance Today

Traditionally

 State law duties of care, loyalty, and obedience 

 Possible penalties for certain insider abuses 

Now 

 Activist attorneys general

 Robust IRS role (including robust IRS Form 990) 

 Increased legislative and executive branch interest 

 "Watchdog" organizations, media publications & social media (the public)

 State and federal agency oversight

Presenter
Presentation Notes
INCREASED FOCUS ON GOVERNANCE TODAYAttorneys General across the country have grown increasingly engaged and focused on governance issues, including the regulation of conflicts of interest among other governance practices. The IRS has also entered the field of governance regulation under the notion that a well-governed charity is more likely to obey the tax laws, to safeguard charitable assets and serve charitable interests than a charity with more relaxed governance. IRS approach is more “passive aggressive”“Do you have a conflict of interest policy?”



Fiduciary Duties
Board members are required to discharge their duties in accordance with the following 
basic fiduciary duties:

DUTY OF CARE

 Prudent person standard 

 Business judgment rule 

DUTY OF LOYALTY

 Undivided loyalty standard – make decisions in the best interests of the entity

 Disclosure and recusal 

 Confidentiality

DUTY OF OBEDIENCE

 Fidelity to law and mission 

Presenter
Presentation Notes
Let’s breakdown the Board’s fiduciary duties.  Although the law differs from state to state, it is generally held true that the Board has the following specific fiduciary duties:Duty of loyalty: Act in good faith in a manner the director reasonably believes to be in the best interests of the organization.Duty of Care: In large part, this means using common sense, practical wisdom and informed judgment both day to day and in respect to any one specific transaction“NOT JUST A RUBBER STAMP”Be diligent and informed – take appropriate steps to be informedExercise honest and unbiased business judgmentPrepare for and regularly attend board and committee meetingsAct with the care an ordinarily prudent person in a like position would exercise under similar circumstances;DUTY OF OBEDIENCE:  This essentially BOILS DOWN TO:  Follow the law, your charter documents and your policies.Act within the organization’s purposes and ensure that the mission is pursued 



Conflict of Interest: A potential for Conflict of Interest is
said to exist when a person can gain a financial (or other)
benefit through “insider” connections.

 Statutory conflicts

 Common law conflicts

Public Perception: In certain circumstances, a Board
may decide that avoiding even the appearance of conflict of
interest is in the best interests of the entity.

Conflicts of Interest

Presenter
Presentation Notes
Conflict of interest is an undefined term in NYS.  The only rule of thumb we have to go on is that Related Party Transactions are COIs.Examples:A Board member owns a furniture store and uses her influence to have the nonprofit purchase over-priced furnitureA Board member is an insurance broker and uses his influence to choose insurance products that offer higher commissionsNot always obvious: if a Board member owns land adjacent to the building the nonprofit is considering purchasing s/he may stand to benefit from increased property valueOn the third example:No annual statement or questionnaire is likely going to pick this up.This is disclosable as the facts and circumstances unfold of the potential building’s location, etc.Highlights the need for ongoing disclosure (particularly if it is the conflicted Board member in question who is proposing that building site)



Conflicts of Interest
Establish a Conflict of Interest Policy (incorporating any 

applicable legal standards)

Disclose to the full Board all relationships and affiliations of 
fellow Board members (may have legal obligation in any event)

Have thoughtful procurement policies

Create a Board “culture of disclosure”

Safeguards to Manage 
Conflicts of Interest
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Presentation Notes
NYS mandates / IRS strongly encourages Conflict of Interest PolicyCOI Policy must prohibit the conflicted person from being present at, participating in, or improperly influencing the vote�IRS is inserting itself into the world of governance, typically a state focus in the past.Renewed focus on governance procedures in both 1023 applications for 501(c)(3) status and Form 990 returnsFMV:  NYS Related Party Transaction Rules &  IRS Excess Benefit Transaction Rules“Related party transaction” standard =  fair, reasonable and in the corporation’s (or charitable trust’s) best interest; if substantial financial interest; consider alternatives/documentEBTxns: 3-Prong “Rebuttable Presumption of Reasonableness” for approving a transaction with insider:Advance approval by Board (interested parties are recused from voting on transaction)Board or committee relies on appropriate date of comparability (e.g., salary survey, appraisal)Adequate contemporaneous documentation by Board or committee



Whistleblower Policy

• Nonprofits with 20 or more employees and annual 
gross revenues of $1 million or more must adopt a 
Whistleblower Policy under the NPRA

• Applies to Directors, officers, employees and 
substantial volunteers

• Public sector officers and employees enjoy a variety of 
whistleblower protections.

Whistleblower Issues

Presenter
Presentation Notes
NY Court recently upheld private right of action for nonprofit’s failure to have a Whistleblower Policy in placeimportance of handling complaints wellHelps Nonprofits identify Yellow flag before it’s a RED flag



Confidentiality is a part of a Board member’s duty of loyalty.
Active confidentiality responsibilities
 Matters discussed or decisions taken at Board or committee meetings are 

confidential to the corporation and should not be disclosed outside the Board 
until there has been a general public disclosure or unless the information is a 
matter of public record or common knowledge.  
 Individual Board members are not spokespersons for the entity (unless 

authorized). 
Passive confidentiality responsibilities and protective measures
 FOIL & Best Practices for Handling Sensitive Matters
 Do not use your work email; no expectation of privacy!  
 Extra layer of potential exposure:  Do not use your .gov or other government 

or agency email addresses for Board service communications
 No obligation to consult you before disclosure under FOIL or otherwise

Confidentiality Obligations



Jeffrey F. Swiatek, Esq.
jswiatek@hodgsonruss.com

(716) 848-1449

Any Questions?
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