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What’s New

• Effective October 9, 2018, all New York State employers are required to 

have a sexual harassment prevention policy in place.

• Policy must meet or exceed certain minimum standards.

• Effective October 9, 2019, all New York State employers must train all of 

their employees on sexual harassment prevention, on an annual basis.

THERE ARE NO EXCLUSIONS FROM THIS NEW LAW!
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Overview
S E X U A L  H A R A S S M E N T  I N  T H E  WO R K P L AC E
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What Is Sexual Harassment

Sexual harassment:

• Is a form of sex discrimination and is unlawful;

• Includes harassment on the basis of sex, sexual orientation, self-identified or 

perceived sex, gender expression, gender identity and the status of being 

transgender

And
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What Is Sexual Harassment(continued)

It includes unwelcome conduct, either of a sexual nature or 

which is directed at an individual because of that individual’s 

sex when:

• Such conduct has the purpose or effect of unreasonably interfering with an 

individual’s work performance or creating an  intimidating, hostile or 

offensive work environment; or

• Such conduct is made either explicitly or implicitly a term or

condition of employment; or
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What Is Sexual Harassment(continued)

• Submission to or rejection of such conduct is used as the basis  

for employment decisions.

• Some of these types of conduct have their own distinct name
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Sex Stereotyping

• Harassing a person because that person does not conform to 

gender stereotypes is sexual harassment.

• Harassment because someone is performing a job that  is usually 

or was previously performed mostly by  persons of a different 

sex is sex discrimination and may become sexual harassment.
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“Hostile Work Environment” Scenarios

• Sexual or discriminatory displays or publications anywhere 

in the workplace

• Hostile actions taken against an individual because of  that 

individual’s sex, sexual orientation, self-identified or 

perceived sex, gender expression, gender identity/being 

transgender
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“Quid Pro Quo”

Sexual Harassment Scenarios

• Occurs when a person in authority trades, or tries to

trade, job benefits for sexual favors.

• Occurs between an employee and someone with  

authority, who has the ability to grant or withhold job  

benefits.
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Who is Protected Under the Law

• Sexual harassment can occur between any two or more individuals,

regardless of their sex or gender.

• The Law protects employees, paid or unpaid interns, and  non-

employees such as independent contractors or temporary workers 

who perform work at the worksite.
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Who Can Be Liable for Sexual 
Harassment Under the Law?

Basically, anyone in the workplace:

• A co-worker

• A supervisor or manager

• Any third-party (non-employee, intern, vendor, customer, etc.)

11

Sexual Harassment Boundaries

Whenever and wherever employees are fulfilling their  work 

responsibilities, situations might arise that lead to a sexual harassment 

problem including:

• Employer-sponsored events

• Conferences

• Office parties

• Off-site or during non-work hours

12



7

Retaliation
A L S O  P R O H I B I T E D  U N D E R  T H E  N E W  L AW
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What is Retaliation?

Any action to alter an employee’s terms and conditions  of

employment because that individual engaged in protected

activities.

Examples:

• Sudden change in work schedule or work location or possibly work duties.

• Demotion.

Note:  A negative employment action is not retaliatory merely because it occurs after the employee 

engages in protected activity.
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Activities Protected From Retaliation

Any employee engaged in “protected activity” is protected by 

law from being retaliated against by the employer or other 

employees “in power.”

Protected activities include:

• Making a complaint about harassment or suspected  harassment.

• Providing information during an investigation.

• Testifying in connection with complaint.
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Investigations
T H E  E M P L OY E R ’ S  D U T Y  TO  I N V E S T I G AT E
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The Supervisor’s Responsibility

Supervisors and managers are held to a high standard

of behavior under the new Law. They are:

• Required to report any harassment reported to them or which they
observe.

• Responsible for any harassment or discrimination they  should have 
known about.

• Expected to model appropriate behavior.
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Mandatory Reporting for 
Supervisors and Managers

Supervisors and Managers must report any harassment that they
observe or know of, even if no one is objecting to it.

• Harassment must be promptly reported to the person(s) designated by the 
employer to received sexual harassment complaints.

• Supervisors and managers will be subject to discipline for  failing to report 
suspected sexual harassment.

• Supervisors and managers will also be subject to discipline for engaging in 
retaliation.
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Investigation and Corrective Action

• An investigation of any complaint should be commenced immediately 
and completed as soon as possible.

• The investigation should be kept confidential to the extent possible.

• Any employee may be required to cooperate as needed in  an 
investigation.

• Anyone who is found to have engaged in sexual harassment or
retaliation must be subject to remedial and/or disciplinary action.
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• The office or person(s) designated by the Employer must 

conduct an immediate review of the allegations, and take any 

interim actions;

• Relevant documents, emails or phone records should be 

requested, preserved and obtained;

• Interviews should be conducted; and

Investigation Process 
Required Components
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• The individual who complained and the individual(s) 
accused of sexual harassment are to be notified of 
final determination and that appropriate 
administrative action has been taken.

Investigation Process 
Required Components(continued)

21

Policy
W H AT  M U S T  YO U R  S E X U A L  H A R A S S M E N T  P O L I C Y  C O V E R ?
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Sexual Harassment Policy

All sexual harassment policies must now:

• Prohibit sexual harassment consistent with the State’s “model policy”;

• Provide examples of prohibited conduct that would constitute unlawful 

sexual harassment;

• Include information concerning the federal and state statutory provisions 

concerning sexual harassment, remedies available to victims of sexual 

harassment, and a statement that there may be applicable local laws;
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Sexual Harassment Policy(continued)

• Include a procedure for the timely and confidential 

investigation of complaints that ensures due process for all 

parties;

• Inform employees of their rights of redress and all available 

forums for adjudicating sexual harassment complaints 

administratively and judicially;
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Sexual Harassment Policy(continued)

• Clearly state that sexual harassment is considered a form of employee 

misconduct and that sanctions will be enforced against individuals engaging 

in sexual harassment and against supervisory and managerial personnel 

who knowingly allow such behavior to continue; and

• Clearly state that retaliation against individuals who complain of sexual 

harassment or who testify or assist in any investigation or proceeding 

involving sexual harassment is unlawful.
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• Must be in writing;

• Must be distributed to each employee and to new 
employees before they start work;

• Must either contain a “complaint" form or specifically 
identify where the employee can locate a complaint form; 
and

Other Requirements for
Your Sexual Harassment Policy
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• The policy should be in the language spoken by employees; 

• A written, signed acknowledgment of receipt is not 
required, but is strongly suggested; and

• You can modify the policy to reflect industry specific 
scenarios.

Other Requirements for
Your Sexual Harassment Policy(continued)
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Training

28
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New Training Requirements

• Must have all employees trained no later than 

October 9, 2019;

• May be done by a live trainer, or by a phone 

presentation, or on an individual basis;

• Key component: opportunity for employee to ask 

questions and receive feedback;
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New Training Requirements(continued)

• Interactive process: can include asking questions of employees 
and getting feedback from employees about the training and 
the materials;

• Try to use the same “method of delivery” of training to all 
employees;

• Training can be modified to reflect industry specific scenarios;
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New Training Requirements(continued)

• Can include role playing or group discussions but be careful 
if personal situations are volunteered which are better 
discussed in private;

• Should detail the internal reporting process;

• Must be completed at least once a year by all employees, 
managers, owners, etc.;
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New Training Requirements(continued)

•New employees must complete training “as soon as 
possible;” and

• Employees should be trained in the language spoken by 
employees.
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Questions

For questions and additional information, please contact:

Diane Perri Roberts

Lipsitz Green Scime Cambria

droberts@lglaw.com

716 849 1333, ext. 465

33

mailto:droberts@lglaw.com

